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Introduction 
 
The universal human rights discourse, which I believe has deep roots in the 
struggles of oppressed people in Western as well as non-Western societies, is a 
dynamic and evolving system stimulated by demands for justice and freedom 
based on ethical reasoning. As such, it has captured the aspirations of people 
everywhere and there is a growing convergence around its core values- inherent 
in human dignity, justice, non-discrimination, equality, fairness and universality.  
 
All member states of the UN are a party to at least one, if not more, of the human 
rights instruments; wars are now fought in the name of human rights; 
globalization and neo-liberal economic policies are opposed by people on ethical 
grounds on the basis of this or that ‘rights-based’ approach; many multinational 
corporations find it indispensable for their long term interests that they are 
perceived as respectful of human rights.  
 
Since the 1980s, women’s rights activists have worked with the existing human 
rights framework to expand the vision of rights to respond to the specificities of 
violations of rights common in women’s experiences. In this respect, human 
rights theory and practice has expanded from a narrow liberal understanding 
towards a more comprehensive one and considerable transformations have 
taken place in terms of demystifying the public/private dichotomy that historically 
harboured the private sphere from public scrutiny. The doctrine of state 
responsibility has also changed from negative to positive responsibility and states 
are now accountable for acts of violence against women, whether perpetrated by 
the state itself or by private actors, in the public or in the private sphere.  
 
Consequently, progressive standards for women’s human rights now enjoy 
international consensus, although the realities of women’s rights in many parts of 
the world are lagging. In the seventeen official country visits I have conducted in 
my capacity as the Special Rapporteur on Violence against Women, its causes 
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and consequences (SRVAW)1 I have found that even in those countries where 
gender equality has been achieved at impressive levels and discrimination 
against women has been relatively contained in the public sphere, women 
continue to be subordinated and subjected to abuse, whether in  traditional or 
more tamed manifestations of a patriarchal culture. Furthermore, while public 
sphere violence receives greater recognition as a human rights issue, cultural 
discourses dominate the discussions of private violence, including rape and other 
forms of sexual violence, thus de-linking violence against women from unequal 
power relations.  
 
In the post-cold war era culture has become the new site of political contestation 
and global conflict, which has deepened after 9/11. Backlash against the 
universal application of some of the core human rights norms, especially those 
pertaining to women and family life as well as conservative political trends 
globally have resulted in policy concessions that compromise or transgress 
universal human rights norms. This situation has had adverse consequences for 
women globally and it has been particularly striking for women in the Muslim 
world, putting them in an precarious position in their struggles for justice and 
equality.  
 
Culturally Based Interpretations of Women’s Rights 
 
As the SRVAW, I have encounter two general tendencies in the way 
cultural/religious discourses are articulated by government authorities when 
addressing women’s rights or lack of it: cultural relativist and cultural essentialist. 
The centrality of these discourses in state response to women’s rights has 
provoked me to challenge these notions in a report I submitted to the Human 
Rights Council in 2007.2  
 
I would like to share with you some of the main arguments of the report, which I 
believe are relevant to the Musawah Framework and the goals of this conference. 
I would also like to address the gap between international norms and the 
prevailing local/national realities at local/national levels. In this respect, a 
dialogue in search for common ground that advances the global implementation 
of fundamental human rights standards is of great importance particularly in 
repressive regimes or in societies where shallow versions of democracy and 
constitutionalism disguise discrimination and the continuity of authoritarianism as 
well as in a world where double standards and hegemonic interests continue to 
belittle human rights. 
 
Cultural relativism 

                                                
1 As a SRVAW I have 3 main responsabilities: (i) fact finding country visits; (ii) prepare annual thematic 
reports; (iii) receive individual complaints and transmit to governments concerned. I report to the Human 
Rights Council annually on my activities and my reports are available at: 
http://www2.ohchr.org/english/issues/women/rapporteur/index.htm  
2 The Intersections between Culture and Violence against Women (A/HRC/4/34). 



 3 

Cultural relativist approach, characteristic of the response in the global south, 
assert that international human rights norms are Western in origin and therefore 
not appropriate in non-Western contexts. The very notion of gender equality is 
contested when hegemonic interpretations of culture and religion are used to 
justify acts of discrimination and violence against women, thus undermining the 
compliance of states with their international human rights obligations. 
 
This is most apparent in the reservations states place when they ratify CEDAW 
or when they refrain from its ratification. For example, the majority of states in 
Muslim majority countries have put reservations to the entire treaty or to several 
of its Articles, many making reference to the Shariah Law.3 
 
Cultural essentialism 
The cultural essentialist approach, which is observed mainly in countries of the 
north, tends to essentialize “traditional” cultures, associated with those who live 
in developing countries or those belonging to local immigrant communities, as 
inherently misogynous.  Such a perspective reduces women of the global south 
to poor victims to be saved. Yet, while strongly denouncing practices of the 
“other” as grave violations, such as female genital mutilation (FGM) or “honour”- 
related violence, many of these states ironically still apply stringent immigration 
and asylum policies when confronted with women who are trying to escape 
violence.  
 
On the other hand, , cultural norms that perpetuate unequal gender relations in 
Western countries are often not questioned or even perceived as culture. The 
widespread portrayal of women as sexual objects in the media, the seemingly 
gender-neutral practices such as half-day schooling, rigid shop hours and private 
gun ownership, among others are rarely seen as cultural phenomena with 
gendered implications, rather they are regarded as questions of free choice and 
market dynamics.  
 
Moreover, there is a historical short-sightedness in such approaches that fails to 
recognize that only three decades ago there was a striking convergence in law 
and practice with respect to private life in all countries. The stereotyping of 
women’s exclusion as mothers and housewives in a way limiting their access to 
other opportunities and allowing male hegemony over land, finances and actions 
of women, including through the use of violence, continues to be a universal in all 
societies.  
 
                                                
3 The articles to which these states have made reservations deal with States’ obligation to pursue by all 
appropriate means and without delay a policy of eliminating discrimination against women through 
legislative and other means (Article 2), equal rights with respect to acquiring, changing nationality and 
defining their children’s nationality (Article 9), equality of women and men before the law, including with 
respect to property and freedom to choose one’s residence (Article 15), the elimination of discrimination 
against women in all matters relating to marriage and family relations (Article 16), and the possibility to 
settle any dispute between states over the Convention through arbitration (Article 29(1)) For status of 
reservations see at http://www.un.org/womenwatch/daw/cedaw/reservations-country.htm 
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Normative Challenges in the Name of Culture 
 
These cultural biases, representing alternative patriarchal paradigms, have been 
instrumental in shaping how the international human rights system evolved 
globally as well as regionally, requiring a continual process of questioning, 
negotiating and redefining human rights.  
 
Agenda on harmful traditional practices 
The most concrete expression of the essentialist approach is found in the agenda 
on harmful “traditional” practices (HTP) affecting the health of women and 
children that was formalized through the establishment in 1984 of a working 
group on harmful traditional practices. In 1988 a Special Rapporteur was 
appointed to monitor and report on the issue. Within this context, although 
several traditional practices were identified, the main focus was on FGM.4  
 
While, this agenda has helped to identify types of violence against women 
formerly not recognized and it mobilized international and local constituencies for 
their eradication, it also contributed to singling out certain practices and certain 
cultures as the source of the problem. As one writer put it, the HTP agenda 
“…unfortunately reinforced the notion that metropolitan centres of the West 
contain no ‘tradition’ or ‘culture’ harmful to women, and that the violence which 
does exist is idiosyncratic and individualized rather than culturally condoned.”5   
 
The VAW mandate, has contributed to a paradigm shift in this regard by strongly 
rejecting the term “traditional practice” and by conceptualizing VAW within the 
context of empowerment rather than victimization.6  
 
Culture and group based global human right instruments 
In 1968 member states deferred the work on an International Convention on the 
Elimination of all Forms of Religious Intolerance, because of its apparent 
complexity and sensitivity.7 
 
Issues related to religion are addressed in several international instruments, 
including the 
UN Charter, the Universal Declaration of Human Rights, the International 
Covenant on Civil and Political Rights (ICCPR), the International Convention on 

                                                
4 Critics have argued that the treatment of FGM as a harmful practice is an ethnocentric stand that ignores 
the fact that the practice provides women with more sexual power over her partner and makes them 
proactive in sex. Such notions could have been entertained if we were to assume that women are totally free 
agents and do not behave under severe patriarchal constraints. Paradoxically, such claims are themselves 
ethnocentric and are advanced by taking women’s subordination as a given. 
5  Winter, B., Thmpson, D. &  Jefreys, S. 2002. “The UN Approach to Harmful Traditional 
Practices.” International Feminist Journal of Politics, vol. 4, No.1: 72-94. 
6 See: 15 Years of the United Nations Special Rapporteur on Violence agaisnt Women, Its Causes and 
Consequences (1994-2009): A Critical Review. 
7 Today, the issue of whether such a convention is needed is on the agenda again. 
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the Elimination of Racial Discrimination (ICERD), the Rome Statute of the 
International Criminal Court, and the 1981 Declaration on the Elimination of All 
Forms of Intolerance and of Discrimination Based on Religion or Belief. In 1986 
the Commission on Human Rights appointed a “Special Rapporteur on religious 
intolerance”, the mandate title was changed in 2000 to “Special Rapporteur on 
freedom of religion or belief”. The position is currently held by Asma Jahangir 
from Pakistan. 
 
There is however a number of international instruments based on group rights 
that foster the recognition of cultural diversity, but they have done so without duly 
safeguarding the rights of women. For instance, the UNESCO Convention on the 
Protection and Promotion of the Diversity of Cultural Expressions (2005) fails to 
make explicit reference to CEDAW, the Declaration of the Elimination of Violence 
against Women (DEVAW) or the principle of gender equality in general.  
 
It is often asserted that cultural rights held by individuals or groups, including 
minorities, indigenous people or immigrant communities, can be invoked to 
sideline women’s human rights and equality. Reference is made in this regard, 
for instance, to Article 27 International Covenant on Civil and Political Rights 
(ICCPR), which establishes that any person belonging to ethnic, religious or 
linguistic minorities existing in a given country have the right, in community with 
other members of their group, to enjoy their own culture, to profess and practice 
their own religion, or to use their own language.   
 
The advances made by women’s rights advocates in the past two decades have 
challenged the gender biases inherent in the collective/group rights movement. In 
this respect, the Human Rights Committee has stated that the minority cultural 
rights articulated in Article 27 do not authorize any state, group or person to 
violate the right to the equal enjoyment by women of any Covenant rights.8 
Instead, States are asked to report on measures taken to discharge their 
responsibilities in relation to cultural or religious practices within minority 
communities that affect the rights of women.  
 
Similarly, the Declaration on the Rights of Indigenous People also fails to make 
reference to CEDAW and the DEVAW. The special needs of women are only 
mentioned in one breath with those of inherently vulnerable groups (children, 
youth, the elderly, and the disabled). Ultimately, the collectivist struggles for 
social justice on a human rights platform will only be legitimate and therefore 
successful, if human rights problems within the community, in particular violence 
and discrimination against women, are also acknowledged and addressed. 
 
Regional frameworks 

                                                
8 General Comment No. 28: Equality of rights between men and women (article 3), UN HRCOR, 
68th Session., UN Doc. CCPR/C/21/Rev.1/Add.10 (2000) at para. 32. 
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Women’s rights have also been articulated in regional instruments using rights 
language. An example is the Cairo Declaration on Human Rights in Islam,9 which 
states in Article 6 that “woman is equal to the man in human dignity,” but the 
same article also asserts that “the husband is responsible for the support and 
welfare of the family.” With regard to violence against women the Declaration 
considers that only men have the “right, within the framework of the Shariah, of 
free movement” and that it is prohibited to breach the right to safety from bodily 
harm “without a Shariah prescribed reason.” The Organisation of the Islamic 
Conference (OIC) is in the process of developing an Islamic alternative to 
CEDAW, which needs to be monitored closely by women’s rights groups so that 
these rights are not subordinated to the “common good”.   
 
Feminist scholars on Islamic jurisprudence, some of whom are present at this 
conference, have drawn attention to the fact that while the patriarchal story of 
creation observed in the Old Testament is not incorporated into the Koran, 
patriarchy is instituted in the hierarchy of the family. This provision in the hands 
of hard liners has resulted in the inferior treatment of women in the name of 
religion. There are numerous constitutional court cases revealing the tensions 
between claims for culture, religion and women’s rights in Muslim and non-
Muslim contexts. Illustrative is the 2000 ruling of the Cairo Court of Cassation 
which found the Interior Ministry decree that allowed male authority to prevent 
wives from traveling unconstitutional because it infringed on women’s equality 
under the constitution. However, attempts to introduce a legislative guarantee of 
women’s right to travel and obtain a passport without male approval were 
defeated by conservative opposition.10  
 
The 1993 Bangkok Declaration, which builds on the “Asian values” debate, 
similarly adopts an alternative vision of rights that challenges the universal 
validity of international human rights law.  
 
It is interesting that while these regional normative frameworks aim to counter the 
universal human rights discourse, which they see as inherently orientalist, they 
ironically serve to reinforce such assertions.    
 
Demystifying Cultural Biases 
 
Dominant and discriminative cultural paradigms towards women are coated in 
several suits of myths. These are: (i) depicting culture as immutable and static; 
(ii) culture as homogenous; and (iii) culture as apolitical and detached from the 
material foundation of life. Such myths privilege dominant representations of 
culture while denying space for alternative voices; clouds over the material basis 

                                                
9 Adopted on 5 August 1990 at the Nineteenth Islamic Conference of Foreign Ministers in Cairo on Human 
Rights. 
10 See: F. Raday. 2003. “Culture, Religion and Gender.” International Journal of Constitutional Law, 1(4): 
63-715. 
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of life that underpin cultural claims, thus overlooking the political and economic 
conditions that sustain the violation of women’s rights.  
 
Armed conflict, occupation, the war against terror and militarist cultures often 
reinforce dominant discriminatory cultural paradigms.11 Sustenance of group 
boundaries, family honour and the maintenance of everyday life fall on the 
shoulder of women, for whom this often means conformity to traditional norms of 
patriarchy. Conflict and the perceived need to rally around the flag of group 
identity or the wider cause are instrumentalized as a pretext to further entrench 
patriarchal control within the group or merely trivialize women’s movements.  
 
Similar dynamics are often observed in immigrant, minority or indigenous 
communities that very often experience ethnic or religious discrimination. In an 
effort to define themselves in opposition to the majority that rejects them, 
members of these groups may adopt essentialist or fundamentalist 
interpretations of their own culture. Violence is used, where necessary to enforce 
women’s compliance with these impositions.  
 
Therefore, in order to successfully uphold universally agreed values not because 
they are problem free but because they are open for contestation and change 
through global dialogue and activism, it is necessary to address and understand 
how discriminatory cultural discourses become constructed and legitimized as 
tools of oppression, mass mobilization and/or political opportunism.  This 
requires evidence based questioning of the hegemonic interpretations of 
culture/religion and systematic engagement in a process of “cultural negotiation” 
to weed out, demystify and abandon the oppressive elements and build societal 
consensus at a more inclusive level that is tolerant of diverse voices.12  
 
Towards a “Context Sensitive Universalism” 
 
Confronting hegemonic cultural discourses is important in demystifying them. 
However, the reality remains that these discourses are strongly embedded in 
societies and upheld by centres of power as part of their political strategies 
domestically and internationally as well as by the populous at large. Therefore, a 
pertinent question in defending universalism is: How do we enhance the cultural 
legitimacy of universal human rights values while confronting opposing 

                                                
11 See my mission report on the Occupied Palestinian Territories (E/CN.4/2005/72/Add. 4) and also the 
report of the previous Special Rapporteur on violence against women, its causes and consequences on her 
missions to Colombia (E/CN.4/2002/83/Add.3), documenting that paramilitary groups had imposed strict 
codes of social conduct on women, upheld by the threat of rape and murder, and sought to reinforce 
conservative values and stereotypical gender roles.  A recently published report by a coalition of 
Colombian NGOs which follows up on the recommendations of the Special Rapporteur, concludes that 
these problems still exist and that the militarization reinforces violence against women. See Mesa de 
Trabajo “Mujer y conflicto armado,” 2006.    VI Informe sobre violencia sociopolítica contra mujeres, 
jóvenes y niñas en Colombia 2002-2006, Bogota: Mea de trabajo “Mujer y conflicto armado,” at 15-17. See 
also: http://www.mujeryconflictoarmado.org 
12See my report on the due diligence standard (E/CN.4/2006/61). 
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discourses and to what extent can internationally prescribed human rights 
standards be reconciled with respect for cultural diversity?  
 
In this respect, the strategy used by the Musawah movement is to look at the 
problem – i.e. Muslim women’s status - from within a religious framework, using a 
rights-based perspective, to disclose the contradictions between prevailing practices 
in the name of religion and alternative interpretations of the original sources. As a 
human rights mandate holder, I naturally start from  universal standards of human 
rights and try to identify viable entry points within a given country context where 
change can be introduced. All of my country reports start with a discussion on the 
specific circumstances prevailing in the country in order to put the problem and my 
recommendations within a context. This implies that, while universal standards guide 
the work of human rights activism (both Musawah and SRVAW), the process 
concerning how these agreed rights are implemented will naturally vary.  
 
There are inherent limitations on the ability of external sources to compel change 
within a given society, however, the fact that states are in an increased engagement 
with the human rights system is an encouraging starting point. This provides an 
opportunity for cooperation through what I have called internal “cultural negotiation” 
and what An’Naim calls cross-cultural dialogue using the international human rights 
framework. The former, through public discourse can legitimize the plurality of 
voices pertaining to culture and religion and the latter can broaden, international 
consensus, which in turn modifies and reinforces the universality of human rights 
theory and practice.   
 
Cultural discourses can also complement human rights discourse. A significant 
example in this regard is found in the recommendations of a group of 
distinguished Islamic scholars assembled at Al-Azahr University in Cairo on 25 
November 2006 on FGM, recognizing that the practice “is a deplorable, inherited 
custom, which is practiced in some societies and is copied by some Muslims in 
several countries.”13 The scholars concluded that “there are no written grounds 
for this custom in the Koran” and acknowledged that “female genital circumcision 
practiced today harms women psychologically and physically” and should be 
“seen as a punishable aggression against humankind.” They demanded that “the 
practice must be stopped in support of one of the highest values of Islam, namely 
to do no harm to another” and called for its criminalization.  
 
Recommendations such as these are exemplary and praiseworthy provided that 
they are embedded in an earnest and ongoing process to examine and, if 
necessary, reinterpret the entire spectrum of cultural norms that discriminate 
against women and they are not only tactical concessions to reaffirm dominant 
discriminatory paradigms and the authority of those who represent them. 
 
The emerging human rights culture, built on values that retain a universal appeal 
despite the implementation gap, is a cultural resource that has so far been 
                                                
13 Available at: http://www.target-human-rights.com/HP-
00_aktuelles/alAzharKonferenz/index.php?p=beschluss&lang=en 
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underutilized, because the human rights framework and its moral force is still not 
fully applied to the concerns of women. In overcoming the public/private 
dichotomy, for instance, we should recognize all those forms of violence against 
women that entail severe pain or suffering, whether physical or mental – e.g. 
female genital mutilation – as torture.14 Cases in which young women living 
outside their home countries or regions are sent home under a deceptive pretext 
and with the intent of enforcing upon them a forced marriage should be regarded 
as human trafficking.15 As cultural relativist discourses strengthen, we need to 
unashamedly invoke universal human rights and defend the principles, for which 
women around the world have struggled, with more pride, not less. It needs to be 
noted that when societies create a positive cultural environment for women and 
enhance their access to critical resources such as land, housing, sustainable 
livelihoods and other entitlements, the risk of abuse significantly is reduced and 
the society as a whole flourishes economically and otherwise.16 
 
Therefore, participation in negotiations on draft resolutions or other documents at 
UN platforms, providing written inputs into flagship reports or reports of special 
rapporteurs, engaging in the interpretations of existing instruments, among 
others are important opportunities that should be seized to make contributions to 
the global agenda. 
 
Conversely, global campaigns, whether introduced by international organizations 
or civil society, can be used to enhance rights at local levels. For example, in 
November 2008, in conjunction with the Secretary General’s campaign on VAW, 
the Supreme Council for Family Affairs and the Doha Foundation organized an 
international meeting in Doha to discuss violence against women and its impact 
on the family. Speakers from diverse orientations interacted and agreed on a 
shared declaration which was widely disseminated through the media and will be 
further discussed at the forthcoming CSW session in March. This conference 
also provided me with the opportunity to make a strong appeal to the 
Government of Qatar to ratify the CEDAW. 
 
At a more practical level, I would like to draw attention to the complaints 
procedures of the rapporteur mandates, which are forceful international 
instruments for pressuring states to comply with their international obligations. 
Regrettably this instrument is not sufficiently known or used by women’s groups. 
While more conventional mandates such as freedom of religion or torture receive 
on the average 300 complaints a year, VAW mandate receives around 80.  For 
example, in 2008 I sent 86 complaints to governments, out of which 46 

                                                
14 For example, the 2008 annual report of the Special Rapporteur on Torture addressed the issue of torture 
and gender. In July 2008 the Special Rapporteur on Torture and I as the SRVAW conducted a joint mission 
to Moldova. 
15 With respect to forced marriage, I would also like to highlight the positive example set by the Special 
Court for Sierra Leone that has accepted to try cases of forced marriage that occurred during the armed 
conflict as crimes against humanity. See http://www.sc-sl.org/prosecutor-051704.html. 
16 My next and final annual report to the HRC will address the political economy of women’s rights.  
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concerned violations of women’s rights in Muslim majority countries.17 This does 
not necessarily mean that the problem is more acute in these countries; rather it 
may reflect the emerging capacity of human rights advocates in these countries 
to use international instruments in seeking justice within their societies.  
 
Conclusion 
 
Cultures, including the universal human rights culture, are contested sites. 
Historically, women, individually and collectively, in the global north and in the 
south have actively resisted and negotiated oppressive cultural practices. The 
inter-connectedness of local resistance movements and the international 
women’s movement has succeeded in transforming the international human 
rights law from below. However, as argued above, in the post-cold war / neo-
liberal era identity politics embedded in cultural paradigms are employed to 
constrain the rights of women.  
 
Making culture the divisor of women’s rights inherently complicates the struggles 
against gender-based violence, particularly for women in the global south whose 
salvation becomes one of accepting the oppressive practices of their own 
community or denying themselves of their own cultural identity in line with a post-
imperial project. Such a polarized perception of human rights also potentially 
undermines women’s common struggle for gender equality across globally. 
 
The central dilemma of the current era is that universal human rights represent 
elements of a new global reality that is perceived as contradicting the core 
elements of the existing world order based on the notion of national sovereignty, 
state authority and state monopoly over representation of its citizens. It must be 
born in mind that enforcement of human rights norms requires power of the 
states; however, there is a need to move away from the notion of state 
sovereignty as one of control to one of responsibility. As the world moves 
towards a new social contract, the legitimacy of state sovereignty will increasingly 
depend on the extent to which it guarantees the human rights of people living 
within its borders with women’s rights at the centre.  
 
Within the Muslim context, centrality of cultural discourses is undisputable, 
particularly when it comes to women’s rights. In all countries, whether secular or 
based on the Sharia, religion and claims for cultural authenticity dominate formal 
masculine politics.  It is also a fact that, civil initiatives that challenge the 
hegemonic representations of culture from a rights based approach are making 
themselves felt in all countries. Negotiating culture with human rights concerns 
inherently questions, de-legitimates, de-stabilizes, ruptures and, in the long run, 
destroys oppressive hierarchies. It also contributes to harnessing the positive 
elements of local culture to advance human rights and gender equality; this in 
turn re-validates the culture itself. Demands for change in Muslim women’s status 
                                                
17 Afghanistan 3; Egypt 1; Iran 17; Iraq 1; Kyrgyzstan 3, Malaysia 1; Pakistan 13; Saudi Arabia 1; Somalia 
1; Sudan 3; Tunisia 1; United Arab Emirates 1. 
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will grow increasingly urgent as the demands for broad-based democratization 
are felt throughout the region.  This will unavoidably result in a move from the 
universal patriarchal culture towards the universal rights culture. 
 
 


